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there is much more scope for teleological considerations than in
the mere construction of criminal legislation.

It is readily admitted that no method of construction can give
full security against uncertainty and discretion, and that it is
impossible to establish, without detailed research, what method
brings the greatest predictability and uniformity in results. In
the view of the present writer, however, it seems preferable to
relegate the teleological method somewhat into the background,
as has been done in this paper, and rather to combine different
methods of construction in order to attain an equilibrium between
the claim for legality and the neced for an application which is
satisfactory from a social point of view. However, such a solution,
which is by no means original, lacks the theoretical harmony
which is an attractive feature in, e.g., the method outlined by
Ekelof and treated above. Nevertheless, in all practical activities
—among which the application of the law must presumably be
numbered—a compromise between different methods and a certain
amount of intuitive judgment seems to be preferable to an
absolutely logical reasoning, so long as it must be founded upon
uncertain or arbitrarily chosen premises.
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administration of criminal law for purely political ends. The
claim for legality in criminal law was therelore intimately con-
nected with the endeavours to divide the power of the state. The
most important expression of these endeavours is possibly Montes-
quieu’s doctrine of the division of powers. It was held to be an
indispensable condition for maintaining the division of powers
between the judiciary and the legislature that the courts should
apply the law according to its wording and should not expound
it. To use the famous expression of Montesquieu, the judge should
be only la bouche qui prononce les paroles de la loi.* Even those
who realized—as Beccaria did—that the claims [or a literal inter-
pretation might create practical difficulties, held these to be less
obnoxious than a free administration of the law, which would
bring the citizens under the “yoke of the judge”.

In Continental doctrine, Feuerbach's theory of psychological
constraint gave to the principle ol legality a rationale based
upon considerations of criminal policy. According to this doctrine,
crimes should be prevented by the threat of punishment embodied
in the penal code. The sensual desires which, according to Feuer-
bach, are the psychological explanation of transgressions could be
defeated by the knowledge that the deed would necessarily be
followed by a punishment which would bring a discomfort greater
than the frustration created by the non-satisfaction of the sensual
desire.” To enable a presumptive culprit to undertake this psycho-
logical balancing of discomlorts of different intensity, it was
necessary that he should know what was punishable and what
punishment could follow upon his action. He could obtain this
knowledge only if the conditions for inflicting punishments were
set out in statutes binding upon the judge. However, Feuerbach—
a lawyer, unlike most of the writers of the period of “enlighten-
ment’'—did not reject as categorically as his contemporaries the
idea that the judge could make use of construction of statutes in
order to free himsell to some extent from bondage to the letter
of the law.

Thus the principle of legality in its original shape implied that
both the action constituting the crime and the penal consequences
of the action should be settled by statute in such a way that a
study of the law would enable the citizen to determine with
certainty whether a given action was punishable and what punish-

* Montesquicu, Esprit des lois, livre 11, chap. 6.
8 Feuerbach, Lehrbuch des gemeinen in Deutschland giiltigen Peinlichen
Rechts, 14th ed., Giessen 1847, p. g8.
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ment could follow upon it. This involved certain demands both
upon the legislature and upon the courts. The demands on the
legislature were that the statutory rules should be formulated in
such a manner that they did not oblige the courts to make
discretionary decisions, and that criminal legislation should not be
made retroactive to the detriment of the culprit. The demands
upon the courts concerned the methods of applying the law. The
endeavours of the period of enlightenment to prohibit any inter-
pretative activity were inspired by distrust of the courts, and 1t
1s true that this pllase soon came to an end and, in principle,
the usual construction of statutes was admitted in criminal law.
On the other hand, the doctrine of “positive law” prevailing in
the nineteenth century tied the courts narrowly to the statutory
text in all branches of the law, and, upon the whole, admitted
construction only by means of philology and formal logic. Under
these circumstances, it is only natural that in consideration of
the principle of legality, the demand for a restrictive construction
was even more severe in criminal law than in other branches. The
discussion on the administration of criminal law chiefly concerned
the question whether it was possible to extend the number of
punishable actions beyond the letter of the law by means of
analogy.

2. The principle of legality is officially adopted both by legal
science and legislation, as well as in judicial practice. It is
pertinent to ask, however, whether this is only lip-service or
whether the principle is always allowed to govern the acts of the
persons concerned. Another relevant question is whether this
principle, derived from the hey-day of the liberal theory of the
state as a mere dispenser of mathematical justice, has any con-
ceivable function to fulfil in our modern society—the regulation
or welfare state.

[t is possible to point to several facts which reduce the im-
portance of the principle and raise serious doubts as to its power
of conviction.

a. The principle of legality is based upon the idea that it is
possible to direct human actions—whether on the part of public
bodies or of private individuals—in a purely intellectual way by
providing verbally defined patterns of behaviour. It was discovered
at an early stage that such directions can become insufficient
because they do not cover all the variations that appear in human
life; consequently, as mentioned above, it became necessary to
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allow a measure of interpretation in criminal law. However,
modern semantics has demonstrated the fundamental difficulties
attached to language as a means of conveying ideas from one
individual to another. A statement has no objective meaning:
to put the matter in simple terms, it has one mecaning for the
person making it and another meaning for the person who appre-
hends it. These two meanings may be more or less in agreement
with each other, but they rarely seem to coincide completely. The
interpretation of the statement by the person apprehending it is
conditioned by his personality, his experience, and his feelings.
On account of the imperfections of language as a vehicle of
thought it is therefore in principle impossible to secure, by means
of verbal rules, an exactly defined sphere within which the
citizens are at liberty to act without any risk of incurring penal
sanctions.b

b. Nowadays, it is generally acknowledged that, in some respects,
the theory of criminal policy underlying Feuerbach's claim for
legality is unrealistic. Indeed, 1t seems to be only in particular
situations that a person refrains [rom committing a crime alter
a conscious and careful comparison between the hypothetical dis-
comfort of a punishment and the frustration of having to give
up a planned action. We know very little about the mechanism
of law-abidingness, but there seems to be general agreement that,
normally, the relative general law-abidingness ol a society is condi-
tioned by much more complex processes of social psychology than
those conscious calculations upon which Feuerbach counted. It
is hard to assess the part played by statutory texts in this connec-
tion. The mere fact that the public has only a diffuse and trag-
mentary knowledge of the law would seem to make 1t obvious
that no great effect of genecral prevention can be attributed to the
details of statutory texts.

c. Moreover, the capacity of the principle of legality to hold
its own has been reduced by certain phenomena in modern
criminal legislation concerning both the manner of defining the
criminal act and the development of the system of sanctions.”
With regard to the definitions of criminal acts, the casuistic
legislative technique of earlier days has been generally abandoned;
partly with a view to avoiding “gaps in the law”, the legislators

¢ Cf. Ekelof, op. cit., pp. 79 ff., and works quoted in his text.

" The writer is chiefly concerned with Swedish criminal legislation. How-
ever, it is possible to observe the same phenomenon in the other Scandinavian
countries.
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unattainable ideal that every act of adjudication should be fully
understandable to the public would seem to imply a constant
endeavour to arrive at decisions which are such that a layman
with a normal intellectual and emotional equipment and free
from private interests in the case and from other influences which
might have prejudiced him beforehand will at least find the result
of the court, as accounted for in the judgment, to be reasonable
on the basis of the provisions of the law.

It consequently appears, from the present attempt to determine
the realistic claims which the principle of legality as understood
in this paper may raise upon the methods of construction of the
courts, that these methods should fulfil two conditions: they should
be easy for the average lawyer to use, and they should be such
that the results of construction appear reasonable to the public.
The following pages contain some reflections on the problem
of how to conceive methods of construction likely to fulfil these
conditions.

III. TELEOLOGICAL CONSTRUCTION OF
STATUTES

1. The teleological methods of construction will now be con-
fronted with the claims which may be held embodied in the
principle of legality. As mentioned in the introductory pages, no
methods of construction are likely to be entirely free from con-
siderations of expediency. Whether the courts have embraced a
method decisively influenced by the doctrine of “positive law”,
which considers the logical and grammatical analysis of the text
as the essential element in construction, or have constructed legal
rules upon the basis ol general concepts in accordance with the
method of conceptualistic jurisprudence, they have certainly never
been able wholly to refrain from conscious or unconscious atten-
tion to considerations of purpose. In most cases, this has probably
taken place in a manner which should be characterized as prag-
matic rather than teleological: instead of making the purpose ot
the law the starting point of the reasoning underlying an inter-
pretation, the courts seem to have tested, and to some extent
corrected, the result of literal construction by means of an analysis
of its practical reasonableness in the light of certain sets of political
values.

The tendency towards conscious pragmatism or teleology which
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is thus asserted in modern legal science and in the decisions ol
courts is, as we have already intimated, supported by the increased
knowledge we possess of semantics. That knowledge shows that
often words are ambiguous and more or less vague, and that the
precise meaning of words in a given case cannot be determined
without regard to the context in which they appear. Therefore,
no text is so clear that its meaning cannot give rise to doubt
(possibly with the exception ol statements of names and numbers).
Consequently, the semantic interpretation cannot be a mechanical
process, and evaluations and considerations of purpose need to
be given some scope, if only to give the text a “sensible” meaning.*

However, the development of the details of a teleological method
encounters certain difficulties. If a teleological method is defined
as a method of constructing an enactment in such a manner that
it fulfils its purpose in the best possible way, several questions
confront us when we try to describe the method more precisely:
What is the meaning of “the purpose of an enactment”? How
is that purpose determined? What relative importance is to be
given to the purpose in comparison with other clements of inter-
pretation?

2. This discussion must begin with a few words on the opposi-
tion in continental European legal science between the advocates
of objective and subjective construction of statutes.

a. In its extreme form, subjective construction purports to
determine the intention of the “historical law-giver”, whereas
objective construction pushed to the extreme sets out to find the
meaning of an enactment from the enactment itself as isolated
from its historical genesis. There is no absolute opposition between
subjective and objective construction: the difference is due to the
choice of elements of interpretation.® Subjective interpretation
makes use of an historical method and investigates all those
circumstances which may throw light upon the meaning of the
“law-giver”, e.g. intentions or opinions expressed by persons who
formulated the text of the enactment or passed decisions upon
its wording, the situation which gave rise to the legislation, etc.
Objective construction, on the other hand, is very restrictive in
the choice of elements, and in principle sticks to the text of the
statute itself, as it has been enacted and published. As a rule, legal
theory has shown a predilection for objective methods whereas

+ Cf. Ross, Om ret og retferdighed, Copenhagen 1953, p. 158
¢ Ross, op.cit.,, pp. 143 ff.
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the courts—particularly in later days—have tended to apply modi-
fied subjective methods, inasmuch as they have paid great atten-
tion to the travaux préparatoires of legislation.% For the purpose
of the present paper, it is of importance to establish that the
different opinions on objective and subjective construction of
statutes are also relevant for the determination of the purpose
of an enactment within the framework of a teleological method
of interpretation.

Thus, writers holding a subjective attitude contend that the
purpose of a law is identical with the intention of the law-giver
at the passing ol the enactment. To these writers, the task ol
finding the purpose of the law is consequently a matter of
historical rescarch, and the most important source is obviously
the travaux préparatoires of the law.

b. Conversely, writers holding an objective standpoint con-
sider it possible to determine the purpose of an enactment in-
dependently, regardless of the intentions of the law-giver. To
these writers, therefore, it ought to be an important problem to
decide how to determine the purpose independently. As a rule,
this problem has been evaded by the use of general locutions,
but interesting attempts to solve the problem have been made.

In the first place, attention should be drawn to certain en-
deavours to arrive at a strictly theoretical determination of the
purpose in accordance with a number of objective principles.
To those who have preferred not to investigate and follow
the intentions of the law-giver, it has been a natural solution
to hold that the purpose of an enactment coincides with its
“actual social functions”.” What they have in mind is most likely
one or several actual effects of the enactment. It follows that a
teleological interpretation would maintain and possibly reinforce
these effects, or in other words render the enactment more efficient
in a respect where it has already a certain effect. It 1s doubtful,
however, whether this is really the intention of the advocates ol
this school of thought. Indeed, if a number of effects of an
enactment constitute its function, and consequently its purpose,
the first stage of an enquiry into the purpose should be a socio-
logical investigation of the actual effects of the enactment in
society. It is seldom, however, that such an investigation can be

® See Schmidt, op.cit., and Ekelof, op.cit., pp. 89 ff. and g7.
" See FEkelof, Ar den juridiska doktrinen en teknik eller en wvetenskap?
Lund 1951, pp. 23 and 28 f. Cf. Germann, Methodische Grundfragen, Basle

1946, p. 39.
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effected in those situations where experience shows that questions
of interpretation are commonly raised, i.e. in the daily work of
the authorities entrusted with the administration of the law.
Moreover, there are many cases where such a course of action
would not produce the desired result. It would appear, in the first
place, that rules which have not yet been applied have no function
and consequently no purpose. Such a result is opposed to the very
basis of a teleological method, which is to presume that every single
enactment has a definite purpose. Secondly, it is highly probable
that it would often be difficult or impossible to establish with
any certainty a specific social effect of a legal rule. In this
respect, it is sufficient to point to the unending discussion con-
cerning the preventive effects of punishment upon the individual
culprit or upon the general public, and to the difficulty of
obtaining, by empirical methods, any reliable knowledge of the
effects of punishment upon human behaviour. Moreover, there
are reasons for expecting the social effects of an enactment to
become far-reaching, partly opposed to one another, and con-
sequently difficult to overlook. In this way, a teleological method
which makes the actual effects of legislation its starting point
would be practically eliminated until sociology has much greater
possibilities than it now possesses of providing an answer to
questions concerning the influence of legislation upon human
behaviour.

For these reasons it seems probable that the advocates of the
theory outlined above intend the “social function” of an enact-
ment to mean its hypothetical effects. If this is the correct meaning,
we are immediately confronted by the question how to choose
between several hypotheses of equal probability. Is it not likely
that the decision will depend upon general experience of life and
attitudes towards things in general, temperament, prejudice and
political opinions? The discussion between the partisans of dif-
ferent opinions upon the “function” of punishment would seem
to provide an example in this case too.

Thus the function of an enactment must constitute one or
several out of an undetermined number of hypothetical or actual
effects ol the enactment. It is obvious, however, that the function
of the enactment cannot be just any effect of its operation. For
instance, it may be an effect of a rule of criminal law that a trans-
gressor is subjected to blackmailing by someone who knows of the
transgression. Nevertheless, it would not occur to anyone to call
this effect the social function of the penal rule. On what grounds,
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then, are we to pick out the effects which are to be considered as
the function of a rule? It has been said that the effect which 1s
characterized as the function of a given rule must have a social
value, i.e. be important for the satisfaction ol the needs of the
public.® This delinition suffers from the weakness that it does
not indicate how to determine what is socially important or what
public needs should be satisfied. It is obvious that these can be
both various and opposed to each other. Indeed, it seems im-
possible to find any objective criterion of a “function” which
is suited to become the basis of a teleological application of the
law.? In that case, the function of a legal rule does not seem to
be susceptible of any other definition than as hypothetical effects
of a certain application of the rule which appear desirable from
a certain point of view. The description of the purpose as an
“actual function” consequently seems to be a tautology.

It is hardly surprising that the attempts to define the function
as outlined above should result in the statement that it 1s impos-
sible to escape from an element of finality in the definition of
the purpose even though it is attached to the already existing
actual eflects of the legal rule. Consequently, to a lawyer engaged
in the application of the law or writing about it without recourse
to sociological methods, it appears that the purpose of an enact-
ment can never be anything else than the future realization of
certain possible elfects which are considered desirable.

In the discussion on teleological methods, it is often not made
clear whether the “purpose” should be taken to mean the realiza-
tion of one or several permanent effects or the achievement of all
socially desirable effects of the enactment, hypothetical or real.
Occasionally, it would seem that certain scholars prefer to make
a uniform and undivided purpose the basis of application. In

5 Ekelof, Straffet, skadestandet och vitet, Uppsala 1942, p. 12, and Faucon-
net, La responsabilité, Paris 1920, p. 282. Cf. Durkheim, De la division du
travail social, Paris 1893, pp. 49 ff.

* A definition of the term “function” which is somewhat different from
that discussed in the text appears in modern works on sociology and has
been used by Aubert, Om straffens sosiale funktion, Oslo 1954, pp. 2 and 8 f.
Aubert characterizes those effects which actually contribute to increase the
probability of the continued existence of an institution as “institutional func-
tions”, whereas effects likely to reduce that probability are called dysfunc-
tions. By this proceeding, Aubert considers himself able to determine the
function without making it dependent upon the opinions or ideas of purpose-
fulness which are entertained by legislatures, judges, or other individuals.
In opposition, Ross contends, in what seems to be a convincing manner,
that this conception of the purpose is normative inasmuch as only such

effects as are evaluated positively from some point of view are characterized
as functions. (See Ross, “Et retssociologisk forseg”, T.f.R. 1954, pp. 368 ff.)
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