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146 ALF Ross

more or less indefinite ideas that a right is a power of an in-
corporeal nature, a kind of inner, invisible dominion over the
object of the right, a power manifested in, but nevertheless dif-
ferent from, the exercise of force (judgement and execution) by
means of which the factual and apparent use and enjoyment of
the rights is effectuated.

In this way, it must be admitted, our termmology and our ideas
bear a considerable structural resemblance to primitive magic
thought concerning the invocation of supernatural powers which
in their turn are converted into factual effects. Nor can we deny
the possibility that this resemblance is in reality rooted in a tradi-
tion, which, bound up with language and its power over thought,
is an age-old legacy from the infancy of our civilization.® But
after these admissions have been made, there still remains the
important question, whether sound, rational grounds may be ad-
duced in favour of the retention of a “ti-t4” presentation of legal
rules, 1.e. a form of circumlocution in which between the juristic
fact and the legal consequence there are inserted imaginary rights.
It this question is to be answered in the affirmative, the ban on
the mention of rights must be lifted. Now I do maintain that
this question must be answered in the affirmative, and shall
proceed to show why, taking as my point of departure the concept
of ownership.

The legal rules concerning ownership could, without doubt, be
expressed without the use of this term. In that case a large number
of rules would have to be formulated, directly linking the in-
dividual legal consequences to the individual legal facts. For ex-
ample:

if a person has lawfully acquired a thing by purchase, judge-
ment for recovery shall be given in favour of the purchaser
against other persons retaining the thing in their possession;

if a person has inherited a thing, judgement for damages
shall be given in favour of the heir against other persons who
culpably damage the thing;

if a person by prescription has acquired a thing and raised

a loan that is not repaid at the proper time, the creditor shall

be given judgement for satisfaction out of the thing;

® In his book Der rémische Obligationsbegriff (1927), vol. I, Axel Higerstrom
has cited weighty arguments in support of the magical origin of Roman legal
conceptions. Modern research in sociology and history of religion also points
in the same direction; see in this connection, AY Ross, Towards a Realistic
Jurisprudence (1946). ch. IX, pp. 2-5, and Max Weber on Law in Economy
and Society ed. by Max Rheinstein (1954), p. 106.

© Stockholm Institute for Scandianvian Law 1957-2009



Ta-th 147

if a person has occupied a res nullius and by legacy be-
queathed it to another person, judgement shall be given in
favour of the legatee against the testator’s estate for the sur-
render of the thing;
if a person has acquired a thing by means of execution as a
creditor and the object is subsequently appropriated by another
person, the latter shall be punished for theft,
and so on, bearing in mind, of course, that in each case the
formula might be far more complicated.

An account along these lines would, however, be so unwieldy
as to be practically worthless. It is the task of legal thinking to
conceptualize the legal rules in such a way that they are reduced
to systematic order and by this means to give an account of the
law in force which is as plain and convenient as possible. This
can be achieved with the aid of the following technique of pres-
entation. :

On looking at a large number of legal rules on the lines in-
dicated it will be found that it is possible to select from among
them a certain group that can be arranged in the following way:

F—C, F,—C, F—C,--F,—C,
F 1"‘02 F, 2—02 F 3_Cz -+ F, n‘_Cz
F, 1“—63 F. 2_“03 F 3 37" F p—Cs

F—C, Fy—C, Fy—Cy---F—C,

(Read: the conditioning fact F, is connected with the legal conse-
quence C, etc.) This means that each single one of a certain
totality of conditioning facts (F,—F,) is connected with each single
one of a certain group of legal consequences (C,-C,); or, that it
is true of each single F that it is connected with the same group
of legal consequences (C, + C, ... + C,), or, that a cumulative
plurality of legal consequences is connected to a disjunctive plural-
ity of conditioning facts.

These n X p individual legal rules can be stated more simply
and more manageably in the figure:

F ) C)
F, C,
F3 — O C3
F, C,
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where O (ownership) merely stands for the systematic connection
that F; as well as F,, F3 ... F, entail the totality of legal conse-
quences C;, C,, C3 ... C,. As a technique of presentation this is
expressed then by stating in one series of rules the facts that
“create ownership”, and in another series the legal consequences
that “ownership” entails.

It will be clear from this that the “ownership” inserted between
the conditioning facts and the conditioned consequences is in
reality a meaningless word—a word without any semantic refer-
ence whatever, serving solely as a tool of presentation. We talk
as if “ownership” were a causal link between F and C, an effect
occasioned or “created” by every F, and which in its turn is the
cause of a totality of legal consequences. We say, for example,
that:

(1) If A has lawfully purchased an object (F,), ownership of
the object is thereby created for him.

(2) If A is the owner of an object, he has (among other things)
the right of recovery (Cy).

It is clear, however, that (1) + (2) is only a rephrasing of one
of the presupposed norms (F,—C,), namely, that purchase as a
conditioning fact entails the possibility of recovery as a legal
consequence. The notion that between purchase and access to
recovery something was “created” that can be designated as
“ownership” is nonsense. Nothing is “‘created” as the result of
A and B exchanging a few sentences legally interpreted as “con-
tract of purchase”. All that has occurred is that the judge will
now take this fact into consideration and give judgement for the
purchaser in an action for recovery.

What has been described here is a simple example of reduction
by reason to systematic order. In the final instance it is, to be
sure, the task of legal science to undertake this process of sim-
plification, but this task has largely been anticipated by presci-
entific thought. Already at an early stage in history the idea of
certain rights took shape. It goes without saying that a systematic
simplification can be carried out in more ways than one, and this
explains why the categories of rights vary somewhat from one
legal system to another, though this circumstance does not neces-
sarily reflect a corresponding difference in the law in force.

The same technique of presentation can frequently be emploved
without the idea of an intervening right. In international law,
for example, one series of rules may state which area belongs to
a specific state as its territory. That this area has the character
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>f “territory” is per se meaningless. These rules become meaning-
‘ul only when taken together with another set of rules expressing
the legal consequences that are attached to an area’s character as
lerritory. In this example it would also be possible to state the
legal relations without using the interpolated concept (‘‘territory”),
although such a statement would undeniably be complicated.

Sometimes the intermediate link is not a single right, but a
complex legal condition of rights and duties. This is the case, for
example, when in family law a distinction is made between the
conditions for contracting marriage and the legal effects of mar-
riage; when in constitutional law a distinction is made between
the acquisition of nationality and the legal affects of nationality;
or in administrative law between the creation of civil-servant status
and its legal effects. In these and similar situations it is usual to
speak of the creation of a status (the status of marriage, status of
nationality, status of civil servant),

Whatever the construction, the reality behind it is in each case
the same: a technique which 1s highly important if we are to
achieve clarity and order in a complicated series of legal rules.

Words like “ownership”, “claim” and others, when used in legal
language, have the same function as the word “ti-tit”; they are
words without meaning, i.e. without any semantic reference, and
serve a purpose only as a technique of presentation. Nevertheless,
it is possible to talk with meaning about rights, both in the form
of prescriptions and assertions.

With regard to prescriptions, this emerges from the foregoing.
The two propositions “A person who has purchased a thing has
the ownership of it” and “A person who has the ownership of a
thing can obtain recovery of it” together. produce the meaningful
prescriptive rule that a person who has purchased a thing can
obtain recovery of it.

With regard to assertions, the following holds good by exact
analogy with the exposition given above in respect of “tu-ti” asser-
tions:

The assertion that A possesses the ownership of a thing, when
taken in its entirety, has semantic reference to the complex situa-
tion that there exists one of those facts which are said to establish
ownership, and that A can obtain recovery, claim damages, etc.
It is thus possible with equal correctness to say:

A has the ownership of the thing because he has purchased it
(and can therefore obtain recovery, claim damages, etc.)

and
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A has the ownership of the thing because he can obtain recovery,
clatm damages, etc. (because he has purchased it).

The latter does not preciude its being possible also to say:

A can obtain recovery of the thing and claim damages, etc.,
because he has the ownership of the thing (becatse he has pur-
chased it}.

Just as in the case of the correspondmg tii-tii” formulations,
there is no vicious circle here, since “ownership” does not stand
for anything at all, and there thus exists no relation, either causal
or logical, between the supposed phenomenon of “ownership” and
the legal consequences mentioned. All three pronouncements—as
indicated by the added parentheses—express, each in its own way,
nothing more than that the person who has purchased a thing can
obtain recovery of the same, claim damages, etc.

On the other hand it is impossible to ascribe to the word “owner-
ship” an independent semantic reference in the arguments oper-
ating with the word.” Any attempt to take it as a designation of
either legal facts (conditioning facts) or of legal consequences, or of
both together, or of anything else whatever, is foredoomed to
failure. Let us, for example, consider the following conclusion:

A

—If there is a purchase, there exists also ownership for the pur-
. chaser.

—Here there is a purchase.

—Therefore there exists also ownership for the purchaser.

* In an article published shortly after the ongmal publication of the
present article but evidently without knowledge of it (“Some Problems in the
Logical Analysis of Legal Science”, Theoria, 1951, pp. 246 £) Anders Wedberg
has arrived at conclusions similar to mine. He writes:

“It may be shockitig to unsophisticated common sense to admit such ‘mean-
ingless’ expressions in the serious discourse of legal scientists. But, as a matter
of fact, there is no reason why all expressions employed in a discourse, which
as a whole is highly ‘meaningful’, should themselves have a ‘meaning’. It
appears likely that many expressions employed by other sciences, especially
by the so-called exact sciences, lack interpretation and solely function as ve-
hicles of systematization and deduction. Why should not the situation be the
same within legal science?”

A similar view has since been expressed by H. L. A. Hart. It is not possible,
this author maintains, to define a term such as “a right” by substituting for
it other words describing some quality, process or event, but only by indicating
the conditions necessary for the truth of a sentence of the form “You have a
right” taken as a whole, see H. L. A. Hart, Definition and Theory in Juris-
prudence (Oxford, 19538), pp. 8, 12-17.
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B

—If ownership exists, the owner can obtain recovery.
—Here there s ownership.
—Therefore recovery can be obtained.

Together, A + B express the meaningful rule that a person who
has purchased a thing can obtain recovery of it. This conclusion
holds good whatever “ownership” may stand for, or even if it
stands for nothing at all. For “ownership” there could be sub-
stituted “old cheese” or “tit-t1i” and the conclusion would be just
as valid.

On the other hand it is impossible in this conclusion to ascribe
to the word “ownership” a semantic reference such that each of
the conclusions A and B considered in isolation can acquire mean-
ing or legal function.

The conceivable possibilities of such an attempt are the same
as those given above in the analysis of the corresponding “ti-ti”
propositions, and the results also correspond:

(a) If we substitute for “ownership” in A the cumulative totality
of legal consequences, and in B the disjunctive totality of
conditions, A and B each acquire meaning, but cannot be
combined in a syllogism since the middle term is not the
same.

(b) If in both cases we substitute for “ownership” the disjunc-
tive totality of conditioning facts, the major premise in A
becomes analytically void and thus without any semantic
reference.

(c) I1f in both cases we substitute for “ownership” the cumulative
totality of legal consequences, then the major premise in B
becomes analytically void.

I will leave it to the reader to work out for himself the cor-
rectness of these assertions by exact analogy with the analysis of
the corresponding “tii-tit” pronouncements.

The observations I have made here are well fitted to throw
light on a most interesting controversy conducted in recent years
in Scandinavian literature between Per Olof Ekelof and Ivar Strahl
concerning the meaning in which the concept of rights is taken
when used in legal reasonings.® Ekel6f started the discussion in
an attempt to find out what states of affairs could be substituted

® The discussion was conducted in the Scandinavian legal reviews Tidsskrift
for Rettsvitenskap and Svensk Juristtidning in the years 1945-50. '
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in these reasonings for an expression couched in terms of rights.
This attempt is the same thing as a quest for the semantic refer-
ence of the term. It is interesting to follow the course of the
controversy, as it amusingly illustrates the correctness of what has
been maintained here.

'In broad outline, the course of the controversy was as follows.
Ekelof began by assuming that the term “claim” (this is the term
he operated with in his examples, which in other respects were
completely analogous with the A and B formulations adduced
above) does not stand for the same thing in both A and B, but
respectively for the legal consequence and the legal fact. Thus
this corresponds exactly to the possibility marked by (a) in the
experiment set out above. Strahl countered with the powerful
argument that such an interpretation was inadmissible, because
the term must of necessity be used with one and the same meaning
in both A and B propositions because these constitute the premises
of a conclusion. Adopting this standpoint, Strahl made himself
the spokesman for the view that the concept of rights in both
cases stands for the juridical fact, i.e. for the disjunctive totality
of conditioning facts. This position thus corresponds to the pos-
sibility set out above under (b). To this Ekelof replied with the
argument that if that is so the major premise in case A becomes
analytically void. Subsequently Ekelof adopted Strahl’s theory that
the word must stand for the same state of affairs in both A and B,
but maintained that it did not follow as a matter of course that
this state of affairs common to both was necessarily the juridical
fact. He discovered that the conclusion comprising A and B held
good whatever was substituted for the rights concept—whether
juridical fact, legal consequence, or both of them together. But
he got no further. He did not realise that the conclusion would
hold good even if for the concept of rights there were substituted
“old cheese’ or “tu-ti’.

'In this controversy it was Strahl who came closest to the truth,
when he asserted that the concept of right in case A is used to
designate the circumstance which in case B serves as juridical fact,
and goes on to characterize this as a device serving the technique
of presentation. But what Strahl did not see was that the concept
of right does not designate any “circumstance” at all, nor that
the right as “fact” is not a fact at all, nor that it is hopeless to
attempt to ascribe a meaning to the major premises in the A and
B svllogisms respectively when considered each in isolation. For
“the device serving the technique of presentation” means that the
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two propositions only have meaning as fragments of a larger whole
in which they both occur, causing the concept of rights as the
common middle term in a syllogism to vanish as completely mean-
ingless.

In making these critical observations I have not in any way
intended to belittle the value of the research undertaken by Ekelof
and Strahl. On the contrary, I think that Ekelof's substitution
method was a fortunate line to take and that it guided the con-
troversy on to fruitful ground; and I must add that it was along
these lines that 1 was led to the view which 1 believe to be the
true one, namely, that the concept of rights is a tool for the
technique of presentations, serving exclusively systematic ends, and
that in itself it means no more and no less than does “tdi-t41”.

In conclusion, may I add that 1 have tried elsewhere to show
how the concept of rights can lead to errors and dogmatic postu-
lates if it is wrongly taken not merely as being the systematic
unit in a set of legal rules, but as being an independent ‘‘sub-

L

stance .

® See AM Ross, Towards a Realistic Jurisprudence (Copenhagen 1g406}. ch.
VI, pp. 5. 6.
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